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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:

(1) ﬁﬁﬁtra—cma?r&ﬁﬁsr@rﬁm,1994ﬁmwfﬁmm;m{mﬂﬁ%aﬁﬁgﬁ?ﬁﬁaaﬁr
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A revision application lies to the Under Secretary, to the Govt. of India. Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
"‘.r,’f% respect of the following case, governed by first proviso to sub-section (1) of Section-
\2 25 ibid : -

Y
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@) Wﬁﬁmﬁﬁeﬁwmﬁwﬁﬁﬁﬁﬁwwmr%%ﬁﬁwﬁmﬂwﬁmw
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. '

(2) e ScareT o (e ey, 2001 F Raw 9 F siwsia Ry o= dear su-8 F &1
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount invélved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) = ScUTe qpea orfarfvram, 1944 it ey 35-d1/35-3 % sfavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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ITTE o Ud AT Aqieie =arariaenr (fede) 6t aieger e diiser, WHQMWT
AEHTET WA, Sa¥dT, RREAATR, gARTaTe-380004t

-~ .. _To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Exqi,s‘e(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) Zri%wsrl%mrfra%ﬂﬁaﬁ&ﬁwaﬁ&r@m%ﬁmwsﬁa&r%mtﬁvmwm
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
| should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may

be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) WQ@FWMNHWW%W&%W%WWWW
meﬁsrqmﬁﬁ%wﬁ%ﬁ%aﬁ&rﬁ%ﬁ%ﬁ%%% 6.50 T T =ATAAT
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. '

(5) ﬁﬁmﬁ%ﬁmﬁwmmﬁaﬁﬁwaﬁ&mwﬁaﬁmw%aﬂﬁm
o[, T STTEH Lok T FATHT el mamaTrRERr (Fratfam) fFew, 1982 ¥ R €
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EIAT O, Feald ScUEA Lo T Farae enftey FmErar () T e rfiedT 3 AT
# FISTAT (Demand) TF & (Penalty) FT 10% T STHT AT ST g1 reTith, STfarhad & ST
10 HUE ¥TAQ %’l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) ‘
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).
/ Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

(lij amount payable under Rule 6 of the Cenvat Credit Rules.
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: In view of above, an appeal against this order shall lie before the Tribunal on
1 ayment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STD/79/2022-APPEAL

T 378 / ORDER-IN-APPEAL

The Assistant ‘Commissioner, CGST & Central Excise, Himmatnagar
Division, Commissionerate - Gandhinagar (hereinafter referred to as the ‘Appellant
Department’), in pu‘rsﬁance of the Review Crder No. 08/2021-22 dated 20.05.2022
issued under Section 84 of the Finance Act, 1994 from F.Nd.
GEXCOM/REV/ST/OIOMO64/2022-REV-O/0 COMMR-CGST-
GANDHINAGAR by the Commissioner, CGST & Central Excise, Gandhinagar,
has filed the present appeal against the Order—iﬁ-‘Original No.
27/ST/OA/ADJ/2021-22 dated 01.03.2022 (hereinafter referred to as the
“impugned ofder”) passed by the Assistant Commissioner, CGST, Himmatnagar
Division, Commissionerate - Gandhinagar (hereinafter referred to as the
“adjudicating authority”) in the matter of M/s. M 1 Eleétric Co., Krishnanagar -
Society, Opp. Bhagvati Balghar, Alkapuri, Pologround, Himmathagar - 383001

(hereinafter referred to as the “respondent”).

2. Facts of the case, in brief, are that the respondent was holding Service Tax
Registration No. AAWFM6620LSD001 for providing Works Contract Service.
An analysis of gross value of sale of service declared in the Income Tax
Return/TDS returns and in the Service Tax Returns was undertaken by the Central
Board of Direct Taxes (CBDT) and the analysis was shared with Central Board of
Indirect Taxes (CBIC). It was observed that during the period F.Y. 2016-17, the
gross value of Sale of Service declared in the Service Tax Returns (ST-3) filed by
the respondent was less than the gross value of Sale of Services declared in their
Income Tax Returns/TDS Returns filed with Income Tax department. Therefore, it
appeared that the respondent has misdeclared the gross value of Sale of Services in
the Service Tax Returns (ST-3) and short paid / not paid the applicable Service
Tax. Letters/e-mails dated 05.05.2020 and 28.05.2020 were issued to the
respondent requesting them to provide documents like Balance Sheet, Prbﬁt &
Loss Account, Income Tax Returns, Form-26AS and Sales Ledger for the F.Y.
2016-17 to verify whether they had discharged their Service Tax liabilities
properly. However, they did not respond. It appeared to the jurisdictional officers
that the nature of activities carried out by the respondent as per the Income Tax
data were covered under the definition of sérvice and hence they were liable to

levy of Service Tax at appropriate rate. Accordingly, the differential Service Tax

{e;hy the respondent was detérmined on the basis of difference between the
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F.No. GAPPL/COM/STD/79/2022-APPEAL

value of "Sales/Gross Receipf; Q(d.erived from Value reflected in ITR)" as provided
by the Income Tax Department and the taxable value declared in their ST-3
Returns for the Financial Year 2016-17 as below:

» _ : (amount in Rs.)
Financial | Taxable Value as per IT Dataie | Value asper | Difference Service Tax

Year Sales/Gross Receipts from ST-3 Returns | between IT Data | payable @
Services (From ITR) and ST-3 data 15%
2016-17 31,02,112/- 0/- 31,02,112/- 4,65,317/-

2.1 A Show Cause Notice was issued to the respondent from F.No. V/15-23/
| CGST-HMT/O&A/ZO 21 dated 30.06.2020 (in short SCN) vide which it was
proposed to demand and recover Service Tax amounting to Rs. 4, 65,317/- under
proviso to Section 73(1) of the Finance Act, 1994 alongwith interest under Section
75. Penalty was proposed under Section 78 of the Finance Act, 1994 (FA, 1994).

3. The SCN was adjudicated by the adjudicating authority vide the impugned
order, wherein the demand of Service Tax amounﬁng to Rs. 4,65,317/- was

dropped alongwith interest and penalty.

4. Being aggrieved with the impugned order, the Appellant Department has

~ preferred this appeal on the grounds as mentioned in the subsequent paragraphs.

4.1 The proceedings initiated by the SCN was dropped by the adjudicating
O authority on the basis that the services provided by the respondent was in the
nature of Works Contract Service (laying of electrical cable between Grid/sub-
stations/transformers stations en-route 1o UGVCL) which was exempted vide
Sr.No. 3 of the Table of Circular No.123/5/2010-TRU dated 24.05.2010. Further,
the respondent, being a sub-contractor, the services provided by them to the main
contractor was also considered exempted under Sr, No. 29 (h) of Notlﬂcatlon No.

25/2012-ST dated 20.06.2012, as amended, by the adjudicating authority.

47 The decision of the adjudicating authority holding the ‘services of the
respondent as exempted is bad in law as the exemption under Circular
No.123/5/2010-TRU dated 24.05.2010 is not applicable for the period under
dispute. Section 65 of the Finance Act,1994 was applicable till 30.06.2012. With

effect from 01.07.2012, the Negative List based service tax regime was introduced
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by the impugned order relying on the exemptions vide the above circular is bad in

law.

43 The services rendered by the 1‘espondeht being of the nature of “Service
portion in the execution of a works contract” and provided after 01.07.2012, they
were covered under ‘Declared Services’ in terms of Section 66(E) (h) of the

Finance Act,1994. Therefore, they were not covered under the negative list.

Further, the exemptions extended to the respondent by the adjudicating authority’

vide Sr. No. 29(h) of the Notification No. 25/2012-ST dated 20.06.2012 was not
applicable in the instant case as.the services provided by the main contractor were

not exempted.

5. Personal Hearing in the case was held on 13.03.2023. Shri Shakir V.
Chauhan, Chartered Accountant, appeared on behalf of the respondent for hearing.

He reiterated the submissions made in the cross-objection to appeal.

5.1. In the cross-objection to the appeeﬂ filed by the respondent on 13.03.2023
they have made submissions as under : |
> The respondents were engaged in carrying out the work of Uttar Gujarat Vij
Company Limited for laying of electric cables between grids/sub-
stations/transformer stations enroute. During the period F.Y. 2016-17, they

had received an amount of Rs. 26,02,112/- for providing the said services.

> Similar services were rendered to another contractor, who is also engaged in
the work of Uttar Gujarat Vij Company Limited for laying of electric cables
between grids/sub-stations/transformer stations enroute and during the

period an amount of Rs. 5,00,000/- was received from the said contractor.

> In both the above cases, the Service recipient were M/s Uttar Gujarat Vij
Company Limited, which is a ‘body corporate’. While filing their reply to
the SCN, the respondent had wrongly claimed exemptions under the old
service tax regimes i.e pre Negative List period from the entire amount of
service tax confirmed. Although the nature of services provided remained
same; the applicability of exemption in new regime is required to be checked

for consideration.
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» The copy of work ordéi‘ issued by UG{}CL shows that the same is only a
contract for supply of labour for the work of laying of electric cables

between grids/sub-stations/transformer stations enroute.

> In terms of Section 68(2) of the Finance Act, 1994, in case of taxable
services provided by the respondent, the service recipient was eligible for

payment of Service Tax.

> They submitted copy of Certificate dated 04.08.2020 issued by UGVCL,
Himmatnagar certifying that during the period F.Y. 2016-17, the

respondents were registered as GEB Contractor and had done only Erection

Work and the Service Tax was paid by UGVCL under RCM; copy of letter

O of acceptance of tender for erection dated 03.01.2017 issued by UGVCL,

Himmatnagar showing the period of completion of the work as 365 days
from the date of issuance of work order.

6. I have carefully gone through the facts of the case, grounds of appeal, the
written submissions made by the respondent as well as submissions made at the
time of personal hearing. It is observed that the issue to be decided in this case is :
whether the impugned order passed by the adjudicating authority, dropping the
Service Tax demand of Rs. 4,65,317/- alongwith interest and penalties, ié legal and

proper or otherwise. The demand pertains to period F.Y. 2016-17.

7. 1 find that the SCN was issued on the basis of data received from Income
Tax department. The respondents are registered with the department and the SCN
has classified the services of the respondent under the category “Works Contract
Service’. The demand has been raised on the basis of difference in value of
services appearing in the Income Tax Returns compéred with the value shown iﬁ

the ST-3 Returns filed by the respondent.

71. Tt is further observed that the SCN was issued entirely based on the data
received from Income- Tax department considering the differential value of
services as ‘Taxable Value’ in calculating the demand of Service Tax, without

‘carrying out any Venﬁcatlon of the facts. It is also observed that neither the SCN

nor the impugned order speaks about any exemption/abatement claimed/availed by

the respondents vide their ST-3 returns. The respondents were engaged in

2 broviding works contract service and the said service is eligible for abatement in
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value and also for exemption from payment of service tax. Therefore, I find that
the SCN issued in the case was in clear violation of the CBIC Instructions dated

20.10.2021, relevant portion of the Instructions is reproduced as under :

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner /Chief Commissioner (5) may devise a suitable mechanism fo
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expecied to pass d judicious order after proper
_ appreciation of facts and submission of the noticee

Considering the facts of the case, I find that the SCN was issued indiscriminately

and mechanically without appreciation of facts available on record and is vague.

8. It is observed from the case records that during the F.Y. 2016-17 the
appellant had provided services valued at Rs. 26,02,112/- to M/s Uttar Gujarat Vij
Compaﬁy Limited (UGVCL), Himmatnagar, and Rs. 5,00,000/- to M/s P.G.
Panchal & Co., totally amounting to Rs. 31,02,112 /-, which has been considered
as the taxable value in the SCN. The adjudicating authority has dropped the
demand of service tax considering the claim of the appellant that ser\}ices renderéd
to M/s UGVCL amounting to Rs. 26,02,112/- were exempted vide Sr.No.3 of the
Table of Circular. No.123/5/2010-TRU dated 24.05.2610 arid the services rendered
to M/s P.G.Panchal & Co.. amounting to Rs. 5,00,000/- were exempted vide Sr.
No. 29(h) of the Notification No. 25/2012-ST dated 20.06.2012.

9. It is the contention of the appellant department that Section 65 of the
Finance Act,-1994 was applicable upto 30.06.2012. With effect from 01.07.2012
the Negative List based service tax regime was introduced vide Notification No.
20/2012-ST dated 05.06.2012. Accordingly, Section 65 of the FA,1994 was
abolished. Therefore, the exemptions under Circular No. 123/5/2010-TRU dated
24.05.2010 would not apply to a demand pertaining to the period F.Y. 2016-17.

9.1 I find that, this contention of the department has been admitted by the
respondent as their bonafide mistake in representing their case. It is also observed
that during the relevant period F.Y. 2016-17, the respondents have classified their

~ services under ‘Works Contract Service’ accordingly, exemptions in respect of

Contract Service would flow from different provisions and not under the
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_provisions claimed by the f:gponder;t and gra%ted by the adjudicating authority.
Therefore, I find that, the adjudicating aufhority has erred in extending the benefit
of exemption to the respondent for services amounting to taxable value of Rs. 26,

02,112/- on the basis of non-existent provisions which is legally incorrect and |
untenable. Hence, the impugned order passed by the adjudicating authority to that

extent is liable to be set aside.

\ .

10. The Appellant Department has further contended that the exemption granted
by the adjudicating authority vide Sr. No. 29(h) of the Notification No. 25/2012-ST
dated 20.06.2012 was also wrongly extended as the main contractor providing
servic¢ was not exempted. I find it relevant to refer to the provisions of exemption

‘ O granted vide Sr. No. 29(h) of the Notification No. 25/2012-ST dated 20.06.2012
which reads as :

Government of India
| Ministry of Finance
g‘ (Department of Revenue)
Notification No. 25/2012-Service Tax New Delhi , the 20 th June, 2012
G.S.R......(E).- In exercise of the powers conferred by sub-section (1) of section 93
of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and
in supersession of notification number 12/2012- Service Tax, dated the 17 th
March, 2012, published in the Gazette of India, Extraordinary, Part II, Section 3,
Sub-section (i) vide number G.S.R. 210 (E), dated the 17 th March, 2012, the
Central Government, being satisfied that it is necessary in the public interest so {0
do, hereby exempts the following taxable services from the whole of the service
tax leviable thereon under section 66B of the said Act, namely:-

O 29, Services by the following persons in respective capacities —
(a) sub-broker or an authorised person to a stock broker;
(b) authorised person to a member of a commaodity exchange;
(c) mutual fund agent to a mutual fund or assei management COmpany;
() distributor to a mutual fund or asset management cOmpany;
(e) selling or marketing agent of lottery tickets to a distributer or a selling agent;
() selling agent or a distributer of SIM cards or recharge coupon vouchers;
(¢) business facilitator or a Business correspondent to a banking company or an
insurance company, in d rural area; or
(h) sub-contractor providing services by way of works contract to another
contractor providing works contract services which are exempt;

10.1 Co-relating the above pfovisions of the Notification with the facts of the
case, I find that duriﬁg the relevant period the respondent have declared their
services under ‘Works Contract Service’. The adjudicating authority, at Para no‘. 15
of the impugned order, has recorded that the main contractor is exempted from the

purview of service tax. However, the findings of the adjudicating authority are not

ogent and convincing in .as much as that the same is not supported by relevant

cuments to bring out the fact that service receiver is also providing Works
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Contract Service and the said service is exempted. I also find that the respondents
have not submitted any documents in this regard in support of their contention
befbre this authority. Therefore, the order passed by the adjudicating authority in
dropping the demand for a taxable value of Rs.5,00,000/- by extending the
exemption in terms of Sr. No. 29(h) of the Notification No. 25/20i2-ST dated
20.06.2012 is legally unsustainable'and liable to be set aside.

11. In view of the above, I find that the impugned order passed by the
adjudicating authority is legally unsustainable and is liable to be set aside. The
matter is required to be sent back to the adjudicating authority for examining the
therits of the case based on the legél provisions prevalent during the pefiod of
dispute. Accordingly, the impugned order is set aside and the case is remanded
back to the adjudicating authority for adjudication afresh. The respondents are
directed to submit their representation ellongwith all relevant documents within 15
days of receipt of this order. The appeal filed by the Appellant Department is

allowed by way of remand.

12, 3THICTRATENIG SIS 3 TU o e U RIS U th e A R TS |
The appeal filed by the department stands disposed of in above terms.

gy
(Akhilesh Kumar)
Commissioner (Appeals)
Date: 24™ March, 2023
Attegled |

(Somnath Ghaudhary)
Superintendent (Appeals)
CGST & CE, Ahmedabad

By Regd. Post A. D

1. The Assistant Commissioner APPELLANT
CGST, Division- Himmatnagar,
Commissionerate - Gandhinagar

2. M/s. M1 Electric Co. RESPONDENT
Krishnanagar Society,
Opp. Bhagvati Balghar, Alkapuri,
Pologround, Himmatnagar - 383001
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Copy to :

1. The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.
. The Commissioner, CGST, Commissionerate - Gandhinagar.
3. The Deputy/Asstt. Commissioner, CGST, Division-Himmatnagar,
Commissionerate - Gandhinagar.
4, The Deputy/Asstt. Commissioner (Systems), CGST, Appeals, Ahmedabad
for uploading)
~ Guard file

6. PATile
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